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CHAIRPERSON
NHRC

PREFACE

The Commission has been engaged in “spreading human rights literacy
among various sections of society and promote mwareness of the safeguards onilable
for the protection of these rights through publications, the media, seniinars and
other available means” and has been conducting training progranunes, seminars
and workshops apart from circulation of newsletters and special reports. In 2002,
the Commission started an Annual Journal fo facilitate sharing of idens, experiences
and information on human rights issues, botlt national and infernational. By
facilitating research and publication, the Commission sought fo create an important
platform for building a body of high quality scholarship on human rights and a
community of human rights scholars.

Keeping in view the inextricable links between violence and human rights,
the Cominission decided that the Journal for 2008 would focus on various
dimensions of violence. In addition to articles on this main theme, the Commission
has also decided fc include a few general articles on “poverty’ and
‘constitutionalism’.

As has been the practice, there is a separnfe section on important stntements/
decisions/ opinions of the Conmnission in 2008. The year 2008 has witnessed a
flurry of activity in the Commission. These include national conferences on “Relief
and Rehabilitation of Displaced Persons”, “Right to education”, “Human Righis
and Mental Health”, workshop on Detention and vegional workshops on “Rights
of Persons with Disability”. Based on deliberations in these conferences and
workshops, the Commission has made concrete recommendations.

I sincerely hope that the NHRC’s Journal for 2008 wifl stimulate thinking
and resenrch and also spread mwareness about Human Rights issues,

24th November, 2008 Justice S. Rajendra Babu
(Former Cliief [ustice of India)

Journal of the National Human Rights Commision Vol. 7, 2008, 7
@ National Human Rights Commission, 2008, All rights rescrved.
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SECRETARY GENERAL
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From the Editor's Desk
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The National Human Rights Commission's Journal which started in the year
2002 has generated a great deal of interest and debate among the scholars, luman rights
practitioners and others on several contemporary issues.

The articles from distinguished jurists, academics, sertior government oﬁ‘icers and others
in the last six volunes of the Journal have enriched the human rights discourse and
contributed a great deal to the spreadmg of lunman rights awareness and in inspiring
practical action.

The Commission hgs been following a careful and detailed process while bringing out
its annual Journal, There is an Editorial Board comprising the Chairperson and Menibers
df the Commission with participation from eminent jurists, senior academiics. The Board
meets every year to deliberate on the brond theme for the Journal, sub-themes and to
identify experts who could be requested for contribiting nrticles or for reviewing books.
Concurrently,.the Secretariat of the Commission works on a bECfIOH on important
stafements, orders and proceedings of the Commission.

This year has been a very hectic year for the ‘Commission. A number of national,
international and regional conferences, seminars and workshops were organized on
important issues. Landmark orders were passed by the Commission in many cases of
human rights violations. All these have been reported in the section on important
statements/orders of the Commission for the information of the general public,

In 2007, the Commission decided to focus on the teme of globalization and sought
articles from eminent experts on the implications of globalization on human rights. The
recent events in 2008 including economic meltdown have once again underscored the
importance of analysing and understanding implications of globalization on human
rights. This year, the Commnission has decided to focus on violence and its ramifications

ot fiuman vights. In addition, a few general articles of imporiance have also been
inclided.

I hope tie Commission's Journal for 2008 would be found useful by all who are concerned
with human rights issues. I would alsa welcome suggestions for improving the guality
af the fatreal,

(Akhil Kumar Jain)

Journal of the National Human Rights Comumnision Vol. 7, 2008, 9
@ National Human Rights Commission, 2008. All rights reserved.



Strikes, Bandhs, Chaka] am and
Human Rights

Justice D, M. Dharmadhikari*

The present disturbed scenario of India in which the culture of strikes
bandhs and Chaka Jam, meaning forced stoppage of all public activities, on
various small and big public demands or issues, is becoming a recurring
nuisance resulting in serious violation of human rights of the common man.

The strike tactic has a very long history. Towards the end of the 20*
dynasty under Pharaoh Ramses III in ancient Egypt in the 12* century BC,
the workers of the royal necropolis organized the first known strike or
workers’ uprising in history. The use of the word “strike” in this sense that
it is how understood first appeared in 1768, when sailors, in support of
demonstrations in London, “struck” or removed the topgallant sails of
merchant ships at port, thus crippling the ship.

Article 19 of the Constitution of India guarantees to every citizen various
important human rights as fundamental rights. Every citizen has a
fundamental right of “freedom of speech and expression”; “to assemble
peaceably and without arms”; “to form associations or unions”; “to move
freely throughout the territory of India”; “to reside and settle in any part of
the territory of India”: “ to practice any profession”; or “ to carry on any
occupation, trade or business”.

All the above guaranteed fundamental rights, however are subject to
reasonable restrictions which can be imposed by law by the State.
Reasonable restrictions on the guaranteed fundamental right of ‘speech
and expression’ can be imposed on the ground of ‘security of the State’,
‘friendly relations with foreign states’, “pubiic order’, ‘decency or morality’
or to avoid ‘contempt of court’, ‘defamation” or ‘incitement to an offence’.
The fundamental guaranteed right ‘to assemble peaceably and without
arms’ can be restricted by suitable law in the interest of ‘sovereignty and
integrity of India” and “‘public order’.

Similarly, the guaranteed fundamental right “to form associations or
unions’ can be restricted by law in the interest of ‘sovereignty and integrity
of India’, “public order’ and ‘morality’.

* Chairperson, MP Human Rights Commission, Bhopal

fournal of the National Human Rights Commision Vel 7, 2008, 11-22
© National Human Rights Commission, 2008. All rights reserved.
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The present culture of strikes bandhs and chaka-jam has a historical
background as these techmques of dissent, protest and resentment was
adopted by Indians against the British during the Independence struggle.
In the long more than 100 years of struggle for independence in India, non-
violent and even violent protests against the foreign ruler were held to be
legitimate. Ttis only during the independence struggle under the leadership
of Mahatma Gandhi that insistence was on non-violent agitational methods
against British. Gandhiji evolved various techniques of non-violent protests
like Satyagraha, Civil Disobedience, boycott of foreign products and goods,
non-co-operation with the British Government etc. He had even appealed
to the students to give up studies and join the independence struggle. He
also led the non-violent labour strike of mill workers in Surat.

In industrial relationship, resort to strike was recognised as a legitimate
tool in the hands of workers against their employers and it was held to be a
legitimate right of workers for ‘collective bargaining’. Violence during strike
in industry has always been treated to be an offence which is held to be
punishable. The Industrial Disputes Act defines ‘strike” to mean - “a ceastion
of work by a body of persons employed in any industry acting in combination,
or a concerted refusal, or a refusal, under a common understanding of any
number of persons who are or have been so employed, to continue to work
or accept employment’. Such a strike in a master-servant relationship may
take various forms such as “pen dowrn’, ‘sit down’, ‘sympathetic” or “token
hunger strike’, ‘rally’ and ‘mass casual leave’. The strike in the Industrial
sector is regulated by. law and where it is resorted to or continued during
pendency of a conciliation or adjudication of industrial dispute, it can be
declared illegal by the Labour Court and thereafter the employer is grented
liberty to take disciplinary action against the workers who continue the
illegal strike.

Outside employer-employee relationship, the question is whether
strikes leading to coercion and violence and Bandhs or chakka Jams can be
allowed as a legitimate right of protest or public demand to all sections of
the people in a democracy. ‘Democracy’, it is said, does not merely mean
government of elected representatives. In real democracy sovereignty vests
in the people and therefore peaceful strikes, Dharnas, agitations,
demonstrations and in extreme cases organiging peaceful strikes, are the
legitimate weapons with unarmed people against their own elected
government, more so, in eventualities where a democratlcally e]ected
government itself becomes a source of people’s oppression.

Article 19 of the Constitution does not expressly confer any
fundamental right on a citizen or citizens to organize Strikes, Bandhs or
Chaka Jams. The question that is being debated in free India inits 60 years
of constitutional governance is whether non-violent strikes, demonstrations,
dharnas, bandhs and chaka jams can be allowed as a fundamental right of
citizens and as part of their guaranteed fundamental freedom of ‘speech
and expression’, ‘assemble peaceably and without arms’ and ‘forming
associations or unions’.
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As early as 1961, the Supreme Court of India in Kameshwar Prasad v.
State of Bihar' held that even a very liberal interpretation of Article 19 (1) (c)
would lead to a conclusion that Trade Unions have a guaranteed
fundamental right to ‘strike’. Later in All India Bank Employees Assoctation
case?, the Supreme Court rejected the contention that right to “form
associations” guaranteed by Article 19(1)(c) carried with it a concemitant
right to strike. The Supreme Court held that “to read each guaranteed right as
involving the concomitant right necessary to achieve the object which might be
supposed to underlie the grant of each of such rights, for such a concomitant would,
by ever expanding circles in the shape of rights concomitant to concomitant right
and so op, lead to an almost grotesque result.”

It is now firmly settled by later decisions of the Supreme Court that the
right to strike is not a fundamental right. In the case of T. K. Rangarajan vs.
Government of Tamilnadu® -the two-judge bench of the Supreme Court, while
pronouncing on legality of the mass strike of government employees in
Tamil Nadu, which resulted in almost paralyzing the government, went to
the extent of saying that ‘there is no legal, moral or equitable right with the
government employees to go on strike’.

The decisions in T. K. Rangarajan’s case gave rise to a lot of debate and
criticism of the views expressed by the Supreme Court. Lawyers, jurists and
former judges criticized the decision and sought its review by a Jarger bench,
saying that the right to resort to non-violent strike is a valuable right not
only in a industrial or master and servant relationship but is the only
legitimate and effective weapon in democracy for people without arms
against unjust decisions or actions of the government and its various organs.

The critics contend no doubt that during strikes, others who are not
party to it have to suffer and many times right to strike is being misused, but
for that reason non-violent strikes cannot be condemned as unethical or
immoral.

Critics also say that in the earlier decisions of the Supreme Court in
industrial disputes and industrial matters, the right to strike has been
recognized in these words;- “In the struggle between the capital and labour, the
weapon of strike is available to labour and is often used, as is the weapon of lock-
out available to the employer and can be used by him*

Article 8(1)(d) of the International Covenant of Economic, Social and
Cultural Rights (ICESCR) provides that States party to the Covenant shall
undertake to ensure:

“The right to strike, provided that it is exercised in conforﬁi ty with the lgws
of a particular country”.

(1962) Supp 3 SCR 369
AIR 1962 SC 171

AIR 2003 Vol. 6 SCC 581.
1960 11 LL] 275.

oW e
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[ndia is a signatory to the Covenant and is therefore bound to provide
Right to strike as enshrined in Article 8(1) (d) of ICESCR, through legislative
measures or by other appropriate means. Thus the Industrial Disputes Act
regulating relationships of management with labour is a democratic law
fully in tune with ICESCR. Non-violent strikes in democratic country by
various sections of people against the action of government, their
departments or wings or limbs should be allowed but such a right needs to
be regulated by suitable law in a way as to allow people to adopt non-
violent methods of expressing protest, dissent, criticism or opposition to
the unjust and illegal acts of those in power and at the same time save
common men from being coersed or harassed by the strikers.

BANDHS

The first landmark decision on “strikes” and “bandhs” was that a
peaceful strike is held to be legitimate and not unconstitutional, where's
bandhis held to be unconstitutional, being a gross violation of human and
fundamental rights of others - is of full bench of Kerala High Court in the
case of Bharat Kumar K. Palicha v, State of Kerala®. The full bench decision
of Kerala High Court in the case of Bharat Kumar K. Palicha was affirmed
in toto by a shortly worded decision of the Supreme Court in Communist
Party of India (M) v. Bharat Kumayr and others®

The full bench judgment of the Kerala High Court as affirmed by the
Supreme Court draws a distinction between a “bandh” and ’a call for general
strike’ or “hartal”. The calling for bandh is clearly different from a call-for
a general strike or hartal.

A call for a bandh holds out a warning to every citizen that if he
were to go out for his work or to open his shop, he would be
prevented and his attempt to take his vehicle on the road will also
be dealt with. 1t is true that theoretically it is for the State to control
any possible violence or to ensure that a bandh is not accompanied
by violence. But in our present set-up the reluctance and sometimes
the political subservience of the law-enforcing agencies and the
absence of political, will exhibited by those in power at the relevant
time, has really led to a situation where there is no effective attempt
made by the law-enforcing agencies either to prevent violence or
to ensure that those cilizens, who do not want to participate in the
bandh, are given the opportunity to exercise their right to work,
their right to trade or their right to study. The increasing frequency
in the calling, holding and enforcing of the bandhs in the State
and the destruction of public and private property cannot also be
ignored. Thus the plea that the Court cannot presume or generalize
that calling of a bandh always entails actual violence or the threat

T AlR 1997 Kerala 291
* 1998(1) SCC 202
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of violence in not participating in or acquiescing in the bandh,
would not be tenable.

The concept of a bandh by political parties or organisations can
be understood as one where people are expected not to attend to
their work or fo travel for any purpose or to carry on their trades
with a threat held out, either express or implied, that any attempt
to go against the call for the bandh would result in danger to life
and property. Even if there is no express or implied threat of
physical violence to those who are not in sympathy with the bandh, _
there is clearly a menacing psychological fear instilled into the
citizen by a call for a bandh which precludes him from enjoying
his fundamental freedoms or exercising his fundamental rights.
Therefore, it cannot be said that the calling for a bandh does not
involve the holding out of any threat express or implied to the
citizen not to carry on his activities or to practice his association
on the day of the bandh. The call for a bandh implies a threat to
the citizen that any failure on his part to honour the call, would
result in either injury to person or injury to property and involves
preventing a citizen by instilling into him the psychological fear
that if he defies the call for the bandh, he will be dealt with by
those who are allegedly supporters of the bandh.

When a citizen is coerced into not attending to his work or
prevented from going out for his work or from practicing his
profession or carrying on his business, there is involved a violation
of his fundamental right at the instance of another. From our
understanding of the concept of bandh as set out above, there is
such a violation of the rights of the citizen when a bandh is called
and held.

It is true that there is no legislative definition of the expression ‘bandh’
and such a definition could not be tested in the crucible of constitutionality.
But does the absence of a definition deprive the citizen of a right to
approach the Court to seek velief against the bandh if he is able to establish
before the Court that his fundamental rights are curtailed or destroyed
by the calling of and the holding of a bandh? When Article 19(1) of the
Constitution guarantees fo a citizen the fundamental rights referred to
therein and when Article 21 confers a right on any person, not necessarily
a cttizen — not to be deprived of his life or personal liberty except according
to procedure established by law, it would not be proper for the Court to
throw up its hands in despair on the ground that in the absence of any
law curtailing such rights, it cannot test the constitutionality of the
action. When properly understood, the calling of a bandh entails the
restriction of the free movement of the citizen and his right to carry on
-his avocation and if the legislature does not make any law either
-prohibiting it, curtailing it or regulating it, it is the duty of the Court to
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step it to protect the rights of the cilizens so as to ensure that the freedoms
available to him are not curtailed by any person or any political
organization”.

Thus according to the judgment of full bench of Kerala High Court,
which has been affirmed by the Supreme Court, organizing bandh or
chakka jams is a serious violation of fundamental and human rights of
others who are neither the sponsorers nor active or inactive supporters of
the bandh or chaka jams.

As the full bench of the Kerala High Court had not declared a call of
general strike to be a unconstitutional or in violation of fundamental /
human rights of others not parties to it, a trend seems to have set in which
organizations or political parties give a call for strike and in the course of
strike force a bandh or a chaka jam on others. Consequently violence and
sometimes communal clashes take place.

The recurrence of bandhs under the guise of the call for sirike also
came up before the Kerala High Court for consideration in the case Kerala
Vyvapari Vavasayi Ekopana Samithi, Ottappalam and others vs. State of Kerala.”

The Kerala High Court held that imposing bandh in the course of a
strike must be effectively controlled by the State machinery through
policeand if necessary by other means. Taking notice of the fact that in the
course of hartals and bandhs, people are forced to bring their activities to a
complete halt and many times public and private properties are destroyed
the court made the following observations:-

(i) The mere calling of a hartal or the advocating of it as understood
in the strict sense, cannot be held to be abjectionable. But the

moment it comes out of the concept of hartal strictly so-called and

seeks to impinge on the rights of others, it ceases to be a hartal in
the real sense of the term and really becomes a violent
demonstration affecting the rights of others. That facet of it has
certainly to be curtailed and can be curtailed by the High Court at
the instance of others who have equal constitutional rights, while
exercising jurisdiction under Art. 226 of the Constitution. It is clear
that what is called and enforced as hartal is not what is meant
strictly by that term but a form of bandh involving intimidation
and coercion of those who do not want to respond to the call or fo
participate in it. Hartal is not intended to be a weapon to be resorted
to every other day for showing protest but is a weapon that must
be rarely used on the occasion of national calamity or issues
relating to the safety of the country or the preservation of
democracy.

1 AIR 2000 KERALA 389



(1)

(1)

(iv)

(v)

Strikes, Bandhs, Chakajam and Human Rights

Inndulging in destruction of public and private property and
causing loss of production and holding the society to ransom in
the name of staging a hartal cannot be considered to be a
constitutional act based on rights conferred by the very
Constitution. The expenditure to be incurred by the executive to
mobilize sufficient force to meet every hartal call cannot also be
ignored. No party or organization can have a right to compel
incurring of such non-productive expenditure merely because they
feel like calling for a hartal. There is no such freedom in anyone
guaranteed by the Constitution.

Therefore the stand of respondents that they can continue to call
for and enforce hartals as part of their right either to demonstrate
support or for achievement of their objects, cannot be accepted in
that form especially in the context where the enforcement of it or
calling of it, involves impairment of the rights of others similarly
situated.

There cannot be any doubt that forcibly compelling an individual
or a group of individuals to participate in a general strike or to
join a harta]l would amount to interference with the rights of those
persons equally safeguarded by the Constituion. It is therefore
clear that those who call for hartal cannot take shelter behind the
plea that hartal was only a legitimate weapon of mass protest and
at the same time create an atmosphere of physical and
psychological fear so as to compel others to toe the line or to prevent
them from exercising their rights.

Further, no political party or organization has a right to create a
blockade of municipal office so as te prevent people from going to
these offices for attending their business. Even not allowing private
vehicles to ply on the roads on the day of hartal by the political
party or organisation would also be improper. .

[n the same case Kerala High Court also held that where such viclent

hartals, bandhs or chaka jams are organized by political parties, complaints
can be made to the Election Commission of India under Section 29 A(5} of
Representation of the Peoples Act and the Election Commission, after
affording fair hearing to the affected parties, can take a decision for
deregistration or cancellation of registration of that political party or
organisation which is found tec be guilty. Political parties who send law
makers to legislative Bodies should not become law breakers.

To control the menace of violent strikes and all form of bandhs and

(1)

chaka jams, the Kerala High Court issued the following important directions,
amongst others, in the nature of the mandamus:-

We declare that the enforcement of a hartal call by force,
intimidation, physical or mental and coercion would amount to
an unconstitutional act and a party or association or organisation




Journal of the National Human Rights Commission 7 (2008), 11-22

~ that calls for a hartal has no right to enforce it by resorting to force

or intimidation.

We direct the State, Chief Secretary to the State, Director General of
Police and all the administrative authorities and police officers in
the State to implement strictly the directives issued by the Chief
Secretary dt. 6-2-1999 and the directions given by the Director
General of Police dt- 4-2-1999 and set out fully in the earlier part
of this judgment. '

(iii) We issue a writ of mandamus to the Election Commission to

entertain complaints, if made, of violation of Section 29A (5) of the
Representation of the People ‘Act, 1951 by any of the registered
political parties or associations, and after a fair hearing, to take a
decision thereon for deregistration or cancellation of registration
of that party or organisation, if it is warranted by the circumstances
of the case.

(iv) We direct the State of Kerala, the Chief Secretary to the Government,

the Director General of Police and all other officers of the State to
take all necessary steps at all necessary times, to give effect to this
judgment.

We direct the State, District Collectors, all other officers of the State
and Corporations owned or controlled by the State to take
immediate and prompt action, for recovery of damages in cases
where pursuant to a call for hartal, public property or property
belonging to the Corporation is damaged or destroyed, from the
perpetrators of the acts leading to destruction/ damage and those
who have issued the call for hartal.

After the decision of the Supreme Court which affirmed the judgment

of the full bench of the Kerala High Court, a five judges bench of the Supreme
Court in the case of Ex Capt. Harish Uppal v. Union of India® considered
the legal issue whether lawyers can resort to strike and if they have such a
right what is the nature and extent of the same. The Supreme Court aftet
long hearings given to all concerned parties recorded its conclusion thus:

It is held that lawyers have no right to go on strike or give a call for
boycott, not even on a token strike. The protest, if any is required, can
only be by giving press statements, TV interviews, carrying out of court
premises banners and/or placards, wearing black or white or any colour
armbands, peaceful protest marches outside and away from court
premises, going on dharnas or relay fasts etc. It is held that lawyers
holding vakalats on behalf of their clients cannot not attend courts in
pursuance of call for strike or boycott. All lawyers must boldly refuse to
abide by any call for strike or boycott. No lawyer can be visited with any
adverse consequences by the Association or the Council and no threaf or

1

(2003) 2 Supreme Court Cases 45
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coercion of any nature including that of expulsion can be held out. It is
held that no Bar Counsil or Bar Association can permit calling of a
meeting for purpose of considering a call for strike or boycott and
requisttion, if any, for such meeting must be ignored. It is held that only
in the rarest of rare cases where the dignity, integrity and independence
of the Bar and/or the Bench are at stake, courts may ignore (turn a blind
eye) to a protest abstention from work for not more than one day. Itis
being clarified that it will be for the court to decide whether or not the
issue involves dignity or integrity or independence of the Bar and/or the
Bench. Therefore in such cases the President of the Bar must first consult
the Chief Justice or the District Judge before advocates decide to absent
themselves from court. The decision of the Chief Justice or the District
Judge would be final and have to be abided by the Bar. 1t is held that the
courts are under no obligations to adjourn matter because lawyers are on -
strike. On the contrary, it is the duty of all courts to go on with matters
on their board even in the absence of lawyers. In other words, courts must
not be privy to strikes or calls for boycotts. It is held that if a lawyer,
holding a vakalat of a client, abstains from attending court due to a
strike call, he shall be personally liable to pay costs which shall be in
addition to damages which he might have to pay his client for loss suffered
by him.

The afore mentioned decisions of the Kerala High Court and of the
Supreme Court and the views considered for and against, as were espoused
by various sections of saciety, lead to a reasonable conclusion that peaceful
non-violent strikes, demonstrations and agitations as parts of guaranteed
fundamental rights of ‘assembling without arms’ and ‘freedom of speech
and expression’ are valid. The bandhs and chaka jams, which compel others,
not parties to the call, violate the fundamental and human rights guaranteed
in the constitution of the non-supporters or those who are not parties to the
call. Reasonable restrictions in the public interest can be imposed on such
violent strike calls, bandhs or chaka jams. Most often bandhs and chaka
jams result in loss of lives and properties of innocent as also seriously
hamper daily life of people, who are neither supporters nor sympathizers
of the strikers. It is necessary that law should regulate all kinds of strikes
and completely ban Bandhs and Chaka jams.

Violent demonstrations, strikes, bandhs and agitations, which were
held to be legitimate during freedom struggle are no longer legal and
constitutionally permissible in Free India. Despite repeated decisions of
Supreme Court that strikes and bandhs, leading to loss of lives and public
or private properties are gross violation of the Constitution and the Laws,
Bandhs in the garb of call for strikes are being organized in much larger
scale and with a frequency never witnessed in the past.

In the recent past, agitation of Gujjars of Rajasthan demanding their
inclusion in Schedule Castes led to month-long strike in which human life







