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PREFACE

In the discharge of its statutory obligations under Section 12(h)
of the Protection of Human Rights Act, 1993, the Commission has
been spreading human rights literacy and awareness through a
variety of formats. The Commission’s Journal, which was launched
in 2002, seeks to promote debate and free exchange of ideas on a
range of serious Human Rights issues.

In the current issue of the Journal for 2004, there are rich
contributions from many experts on themes such as terrorism,
judicial independence, right to information, trafficking in women
and children, intellectual property and Human Rights, ethical issues
in agricultural biotechnology and Human Rights and rights of
persons with psychosocial disability.

In a separate Section, a number of important statements,
decisions and opinions of the Commission on key Human Rights
issues have beenincluded. In addition, the Journal contains reports
on Emergency Medical Services and summaries of the reports on
Terrorism and Trafficking. There are also two book reviews on
domestic violence and the Human Development in South Asia.

The Commission sincerely hopes that the Journal will spread
awareness of Human Rights, provide food for thought, articulate
discussion and generate action on many key issues concerning

human rights. ; S

November 17, 2004 Jal]
(A.S5. Anand )
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Terrorism — a threat to Human Rights?

Fali 5. Nariman

errorispi is making waves in the West - threatening Human Rights.

Last week aruling by the England's second highest Court (the Court

of Appeal} has raised matters of deep concern. Reportedly, the Court
dismissed an appeal by 10 men who are being held without charge on
suspicion of having links with international terrorism. The appeal was
on the ground that the evidence ngainst them may have been extracted
througlh torture at the United States military camp at Guantanamo Bay:
the Court of three Judges unanimously rejected their appeal against their
continuing detention; two of the Hiree judges ruled that torture evidence
could be used in a British Court provided that the State itself had not
"procured it or connived at it", The Hiird, Lord [ustice Neuberger, dissented
from this, stating that he did not consider it conducive to a fair trial.

Meanwhile in the United States President Bush's war on terrorism
fas provoked singularly shrill reactions: a Professor of Law at Yale
University has suggested an Emergency Constitution for the United
States. Professor Briice Ackerman of Yale University has said that to
fight terrorism it is necessary for the President of the Unifed States to
proclain an emergency so as to put in place "a well-regulated and short-
ternt practice of preventive detention”, His justification is tHhat we will
be living witl terrorism for a very long time "and the courts alone will
not beequal to the challenges ahead" . Professor Laurence Tribe of Harvard
University however sees grave danget to long cherished personal liberties
in Ackerman's proposal for an Emergency Constifution to fight terrorism.

All this does not augur well for the Rule of Law.

In this state of burmoil and controversy, Hie present article examines
how Conrts of Law around the world are coping with, and can (perhaps)
niore effectively combat, the menace of terrorism: within the broad
framework of Human Rights.

It is said that we know "terrorism" when we see it, but there

1. (2004) Vol. 113 Yale Law Journal: “This is not a war” at p. 1880.
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is no universal agreement as to its attributes: it depends on whether
a group of people are (or for that matter, a State is) regarded as the
perpetrator or the target!

"What looks, smells and kills like terrorism - is terrorism." -
was Ambassador Jeremy Greenstock's, work-a-day definition,
offered to UN delegates during a debate in the Security Council
soon after September 11th, 2001.2

"Terrorism" is not a new phenomenon, and yet it has become
fundamentally different from anything that was known before the
destruction of the twin towers of the World Trade Centre in New York.?

What happened on September 11th underscored Karl Marx's
analogy of - revolutions - they are like water on the stove (he had
said): until the water reaches boiling pointit only changes in terms
of degree, but once it hits 212 degrees and becomes steam it changes
its very nature! The same is true of international terrorism.

And the question is whether the Rule of Law is sufficiently
comprehensive and adequate to confront this new menace?

~ Inall civilized societies, terrorism can and should be fought,
and contained conquered under a "Rule of Law" regime: - as
generally understood* : but then, does the Rule of Law not require

2. British representative al the UN - Ambassador Jeremy Greenstock - Quoted in
an article in the Wall Street Journal - Europe - January 17, 2002 page 6

3. Although terrorism has yet to be authoritatively defined, States have already
agreed on some of its core elements. On 9 December 1994, the General Assembly
adopled the Declaralion on Measures lo Eliminate International Terrorism, in
the annex to resolution 49/60. The Declaration stated that terrorism includes
“criminal acts intended or calculated to provoke a slate of terror in the general |
public, a group of persons or particular persons for political purposes”, and further
held that such acts “are in any circumslances unjustifiable, whatever the
consideration of a political, philosophical, ideological, racial, ethnic, religious, or
other nature that may be invoked 1o justify them”. - Digest of jurisprudence of
the United Nations and Regional Organisations on the protection of Human Rights
while countering terrorism, New York and Geneva 2003. [

4. Whal is the Rule of Law as genrerally understoed? Without doubt the Rule of l
Law is the dominant legitimating slogan in the world today. Itis perhaps the |
only universally shared good in a modern world in which the mostevident lesson
is how divided we are culturally, economically and polilically. Perhaps itis .
easier to set out what the Rule of Law is not. In some countries the Rule of Law H
is that those who rule are the law! Leaders in some countries want rule by law, |
not rule of law - the difference is that under the rule of law thelaw is pre-eminent
and can serve as a check against the abuse of power; under rule by law, the law
can serve as mere ool for a government that suppresses in a legalistic fashion. ‘
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to be adapted or re-defined for the purpose of combating
international terrorism? There are no easy answers.

In the national sphere, a US Federal Judge ruled (on August
2nd, 2002), that the Bush Administration must reveal the names of
hundreds of persons arrested in the United States, many of them
for immigration violations, following the September 11th terrorist
attack. The Department of Justice resisted and contended that the
risk of future terrorist threats to the US would be increased if the
names were revealed: Judge Gladys Kessler of Federal District
Court in the District of Columbia rejected the argument saying
that the administration’s reasons for withholding the names of those
arrested were not persuasive,

"The Court fully understands and appreciates that the
first priority of the executive branch in a time of crisis is to
ensure the physical security of its citizens", she said. "By the
same token, the first priority of the judicial branch must be to
ensure that our Government always operates within the
statutory and constitutional constraints which distinguish a
democracy from a dictatorship.”

"Unquestionably”, she said, “the public's interest in
learning the identities of those arrested and detained is
essential to verifying whether the Government is operating
within the bounds of the law."

She ordered the administration to "disclose within fifteen days
the names of those it has arrested and detained in connection with
its September 11, 2001 terrorist investigation."

In her 47-page memorandum on the case, Kessler noted that
the government has revealed that it had detained in pursuit of its
September 11 investigations 751 persons onimmigration violations
and continued to hold 74, had arrested 129 on criminal charges
and as of June 11 (2002) still held 73 in custody, and had also
detained an unknown number of persons as "material witnesses"
who might provide information in terrorism cases."

"Standards" derived from domestic criminal procedures may
sometimes be inappropriate for wholesale transplant into
international tribunals. Such "standards' must recognise the special
factual and legal burdens inherent in international prosecution.
Tribunal designers can best address these burdens through targeted
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procedural departures from domestic norms: such as in the
controversial 1995 decision in Prosecutor vs. Tadic® which
permitted witness anonymity; an evidentiary request by the
prosecutor in this first ICTY trial compelled a panel of three Judges
to determine whether witness anonymity was consistent with the
defendant's right to a fair trial. The ICTY had indicted Tadic on
132 counts of crimes against humanity and war crimes and as the
prosecution assembled its case it became evident that several
witnesses were unwilling to testify in open Court. The prosecutor
then applied to the trial chamber for protective measures for six
prosecution witnesses identified only by letters - as witnesses F, G,
H, I, J and K. The defence objected to several of the measures,
including full anonymity for certain of the witnesses. However in
a 2:1 decision the panel mandated anonymity for witnesses G, H,
J, and K and allowed most of the other protective measures. Writing
for the majority, Judge Gabrielle Kirk McDonald of the United
States and Judge Lal Chand Vohrah of Malaysia found that the
statutory rules implicitly permitted witness anonymity - whilst
conceding that witness anonymity was an extraordinary measure
in traditional domestic criminal trials and could impede accurate
fact-finding, and that Tadic was entitled to receive "a fair and public
hearing", the majority noted that standards drafted "for ordinary
criminal and civil adjudications" were not appropriate for the
"horrific" crimes and ongoing conflicts in the former Yugoslavia.
In a strong dissent Judge Ninian Stephen of Australia (formerly its
Chief Justice and later its Governor General) argued that witness
anonymity went too far and was inconsistent with the defendant's
rights. He warned that denying defendants the procedural
protections afforded by "international standards" could lead to
gross violations of defendants' rights and a corresponding decline
in the effectiveness and credibility of the ICTY®.

In the leading case of Doorson vs. The Netherlands [(1996)
Vol.22 E.H.R.R. 330] the Strasbourg Court has recognised that
respect for the rights of a witness may lead to some curtailment of

5. Tadic Protective Measures Decision Case No.IT-94-1-T, 105 International Law
Reports 599 (International Criminal Tribunal {or former Yugoslavia Trial -
Chamber II - August 10, 1995).

6. Inanother procedural decision in Prosecutor v. Tadic - Case No:I1T-94 (Trial
Chamber 11 - dated 5.8.1996) the defence motion to exclude hearsay was
denied by the panel - the decision was unanimous.
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the rights of an accused. The Court has recognised that the use of
statements made by anonymous witnesses to found a conviction
is not under all circumstances incompattble with the European
Convention. The European Court has held that principles of fair
trials require that in appropriate cases "the interests of the defence
are balanced against those of witnesses or victims called upon to
testify." States must organise their criminal proceedings in such a
way "those interests are not unjustifiably imperilled” - (quoted with
approval in Van Mechelen v. The Netherlands (1997) 25 E.H.R.R.
647, para 54).

Anarticle in the Harvard Law Review Vol.114 No.7 May 2001
has argued (at pp.1986-1990) that international tribunal rules should
be left flexible and that "appreciation of the role of factual and legal
circumstances in the calculus of procedural rights should dissuade
the tribunals from relying on texts and doctrines developed for
national legal systems."

Terrorism and terrorist related offences do lead to
extraordinary harm and the sacrosanct "beyond-a-reasonable-
doubt” burden of persuasion may sometimes be hardly appropriate.
After all, the judges in the Tadic Case had only permitted witness
anonymity in an extreme climate of "terror and anguish among
the civilian population”. (sic)

It has been suggested that to obtain the benefits of Court
adjudication over a greater proportion of potential “cases", those
who design or recommend the setting up of International Criminal
Tribunals might consider adjusting the burden of persuasion to
accommodate levels that might be unacceptable in the context of
ordinary criminal cases.

The "beyond-a-reasonable-doubt standard” (rooted in
common law jurisdictions) resists measurement; it is often
approximated at a certainty of between 80 percent to 90 percent.
The late Prof, Wigmore in his classic treatise on Evidence (3rd ed.
1940) - Para 325] - in discussing various attempts by courts to define
how convinced one must be, to be convinced beyond, a reasonable
doubt - wrote as follows:

"the truth is that no one has yet invented or discovered
a mode of measurement for the intensity of human belief.
Hence there can be as yet no successful method of
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communicating intelligibly a sound method of self-analysis
for one's belief. And yet the choice of the standard of proof
makes a difference.”

In a case concerning the validity of a New York statute” that
permitted a determination of juvenile delinquency, founded on a
charge of criminal conduct, to be made on a standard of proof less
rigorous than that which would obtain had the accused been tried
for the same conduct in an ordinary criminal case, Justice Harlan
of the US Supreme Court (in a separate but concurring judgment)
held that although he was in full agreement that the statutory

provision offended the requirement of fundamental fairness:

embodied in the Due Process Clause of the Fourteenth Amendment,
he felt constrained to add some remarks about the nature of
"standard of proof": His remarks are of juristic relevance and are

worth reproducing: (397 US 358 at page 370 = 25 L.Ed. 2d. 368 at

379 - re: Winship):

"I begin by stating two propositions, neither of which 1
believe can be fairly disputed. First, in a judicial proceeding
in which there is a dispute about the facts of some earlier
event, the factfinder cannot acquire unassailably accurate
knowledge of what happened. Instead, all the factfinder can

acquire is a belief of what probably happened. The intensity
of this belief - the degree to which a factfinder is convinced '

that a given act actually occurred - can, of course, vary. In
this regard, a standard of proof represents an attempt to
instruct the factfinder concerning the degree of confidence
our society thinks he should have in the correctness of factual
conclusions for a particular type of adjudication, Although
the phrases "preponderance of the evidence" and "proof
beyond a reasonable doubt” are quantitatively imprecise, they
do communicate to the finder of fact different notions
concerning the degree of confidence he is expected to have
in the correctness of his factual conclusions.

A second proposition, which is really nothing more than

a corollary of the first, is that the trier of fact will sometimes, -
despite his best efforts, be wrong in his factual conclusions.

7. In the matter of Samuel Winship - 397 US 358 = 25 L.Ed.2d.368 (December

1970).
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In a lawsuit between two parties, a factual error can make a
difference in one of two ways. First, it can resultin a judgment
in favour of the plaintiff when the true facts warrant a
judgment for the defendant. The analogue in a criminal case
would be the conviction of an innocent man. On the other
hand, an erroneous factual determination can result in a
judgment for the defendant when the true facts justify a
judgment in the plaintiff's favour. The criminal analogue
would be the acquittal of a guilty man.

The standard of proof influences the relative frequency
of these two types of erroneous outcomes. ....... Because the
standard of proof affects the comparative frequency of these
two types of erroneous outcomes, the choice of the standard
to be applied in a particular kind of litigation should, in a
rational world, reflect an assessment of the comparative social
disutility of each".

A reasonable doubt burden therefore is so designed as to
ensure that erroneous judgments will more often set guilty
defendants free than send innocent defendants to prison,

Then - what about cases in which the "comparative social
disutility" (sic) of an acquittal would be much greater than it would
be for, say, ordinary murder? The harm of imprisoning an innocent
defendant for life on a false charge of genocide may be seen as
roughly equivalent to the harm of imprisoning an innocent
defendant for life on a false charge of murder. By contrast, the
harm of letting a genocidaire go free is not likely to have the same
impact as the harm of freeing an ordinary murderer. If the
presumption of innocence really reflects "a rational world," should
not the prosecutor's burden of persuasion drop considerably in
cases involving charges of genocide?®

In recent times, Courts in the United Kingdom and the
European Court of Human Rights have said that legislation for
prevention of terrorism may have to be regarded in some special
way: and interference with certain freedoms may perhaps be more
readily justified in the case of terrorism than in the case of other
offences. The speech of Lord Hope in the House of Lords in R. vs.

8. Sec Developments in the International Criminal Law - an Article in the May
2001 issue of the Harvard Law Review Vol.114 No.7 at page 1992.
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DPP ex parte Kebileni 2000 (2) Appeal Cases 326 has said as much.

Dealing with the provisions of Prevention of Terrorism

(Temporary Provisions) Act, 1989 (Section 16A)* , Lord Hope
stressed the need of striking a balance between "competing
interests" and "issues of proportionality": -

"In this area difficult choices may have to be made by
the executive or the legislature between the rights of the
individual and the needs of society. In some circumstances it
will be appropriate for the courts to recognise that thereisan
area of judgment within which the judiciary will defer, on
democratic grounds, to the considered opinion of the elected
body or person whose act or decision is said to be
incompatible with the Convention...... But even where the
right is stated in terms which are unqualified, the courts will
need to bear in mind the jurisprudence of the European Court
which recognises that due account should be taken of the
special nature of terrorist crime and the threat which it poses
to a democratic society: Murray v. United Kingdom (1994)
19 E.H.R.R. 193, 222, para 47."¥

The Law Lord then went on to say:

"Then there is the nature of the threat which terrorism
poses to a free and democratic society. It seeks to achieve its
end by violence and intimidation. It is often indiscriminate .
in its effect, and sophisticated methods are used to avoid
detection both before and after the event. Society has a strong
interest in preventing acts of terrorism before they are |
perpetrated - to spare the lives of innocent people and to avoid
the massive damage and dislocation of ordinary life which
may follow from explosions which destroy or damage
property. Section 16 A is designed to achieve that end. It

9.

10,

16A "(1) A person is guilty of an offence if he has any Article in his possession
in circumstances giving rise to a reasonable suspicion that the article is in
his possession for a purpose connected with the commission, preparation
or instipation of acts of Lerrorism to which this section applies .....(2) Itis a
defence for a person charged with an offence under this section to prove
that at the time of the alleged offence the article in question was not in his
possession for such a purpose as is mentioned in subsection (1) above."

Regina vs. Director of Public Prosecutions, Ex parte Kebilene & Others 2000
2 AC 326 at 381 =1999 (4) ALl ER 801
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would not be appropriate for us in this case to attempt .
resolve the difficult question whether the balance between
the needs of society and the presumption of innocence has
been struck in the right place. But it seems to me that thisis a
question which is still open to argument”.

Courts do take into account "the pressing nature of the
relevant mischief' when deciding whether interference with a right
(such as aright to fair trial) is justified: as for instance in McVeigh's
Case-1985 (5) EHRR 71. In July 2000, England's Lord Chief Justice,
Lord Woolf, handed down a decision of the Court of Appeal, (in
three Appeals that were heard together) - they raised related issues
involving the Human Rights Act, 1998 - the principal issue was as
to the effect of the 1998 Act on Statutory provisions that provided
a benefit to a defendant who was being tried for a criminal offence,
but required him to prove certain facts which the statute specified
before he could obtain that benefit. It was submitted on behalf of
the defendants that there could not be differentstandards of fairness
in criminal trials to which the Chief Justice's response was:

e This we are prepared to accept as long as it is
also appreciated that what fairness requires can differ
depending on the circumstances of the case...... ", (para 1021
para 14)

He said that this was well illustrated by the judgment of the
European Court of Human Rights in Salabiaku v. France 1988 (13)
EHRR 379 at 388 a passage from which judgment he quoted:
"Presumptions of fact or law operate in every legal system... (but)
it requires States to confine them within reasonable limits which
take into account the importance of what is at stake and maintain
the rights of the defence.”

In December 2000, in Brown v. Stott - 2001 {(2) ALL E.R. 17
P.C. in an appeal from the High Court of Justiciary of Scotland -
when considering the use of admission, in evidence by the
prosecution, of a statement compelled under a provision in the
Road Traffic Act 1988 - the Privy Council said that although it
infringed the right against self-incrimination (in Article 6 of the
European Convention) - the admission could be used, there being
a clear public interest in the enforcement of road traffic legislation.
England's Senior Law Lord, Lord Bingham, expressing the
unanimous opinion of the Privy Council, said that the refevant
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/rowsmn under which the statement of the defendant was
o

ompelled did not represent a "disproportionate response” to the
serious problem of high incidence of death and injury on the roads
caused by the misuse of motor vehicles. There was need therefore
to maintain a fair balance between the general interest of the
community and the personal right of the individual.

More recently, on July 5, 2001, in the case of Philips vs. U.K.
Application No. 41087/98 (2001 Criminal Law Review 817) a
Chamber of the European Court of Human Rights (by majority)
reached the following conclusion (para 40):

"The Court considers that in addition to being

specifically mentioned in Article 6(2) (of the ECHR), a person's -

right ina criminal case to be presumed innocentand to require
the prosecution to bear the onus of proving the allegations
against him or her forms part of the general notion of a fair
hearing under Article 6(1). This right is not however absolute
since presumptions of fact or of law operate in every criminal
law system and are not prohibited in principle by the (Human
Rights) Convention, as long as States remain within certain
limits, taking into account the importance of what is at stake
and maintaining the rights of the defence (See the Salabiaku
v. France judgment of 7 October, 1988 Series Article No. 141A

of para 28)".

The majority (in Philips) held that the application to the
applicant of the relevant provisions of the 1994 Act (Drug
Trafficking Act 1994) "was confined within reasonable limits" -
"given the importance of what was at stake and that the rights of
the defence were fully respected" para 47).

Maintaining the balance - "the importance of whatis at stake

and the rights of the defence” - in terrorist related crimes

Although principles basic to the rule of law - the presumption
of innocence, importance of a fair trial and guaranteeing the rights
of the individual accused - do remain constant, in terrorist-related
situations could not the rule of law be accommodated to take into
account "the importance of what is at stake" whilst maintaining
the basic rights of the defence?

In the first place the rights of victims cannot be ignored -
especially in terrorist related crimes. These rights are not restricted
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only to compensating those who have already suffered for the
criminal wrongs done. Victims are entitled to see that the justice -
systems ensure redress for wrong doing - that the person or persons
responsible for the terrorist acts are brought to justice. Is the concept
of the rule of law strong enough or elasfic enough to devise means
which would help maintain a balance of "justice"? - justice for
victims as well as fairness to those charged?

Under Scottish criminal law, for instance, the concept of a
fair trial is not solely a question for the accused. It was said in
Miln v. Cullen (1967 JC 2C): "while the law of Scotland has always
very properly regarded fairness to an accused person as being an
integral part in the administration of justice, fairness is not a
- unilateral consideration, fairness to the public is also a legitimate
consideration” (Lord Wheatley). The Judge went on to say "it is
the function of the Court to seek a proper balance to secure that
the rights of individuals are properly preserved".

There is much tension in the rule of law as applied to terrorist
related offences. And there is increasing concern that the dice is
loaded against the prosecuting agency and all in favour of the
accused terrorist. This perception of reasonable people - people
who also believe in the presumption of innocence, the need for a
fair trial etc - cannot be wished away or ignored. Victims of acts of
terrorism are not to be treated as mere victims of some tortious
action and given ex-post facto benefits evolved by legal regimes in
the form of "socialisation of risks". Social guarantees for the benefits
of victims are simply not enough.

It has been advocated that in terrorist related offences the
right of the accused to remain silent (a right given to him under
many - if not most - criminal justice systems) should give way to
the larger interests of society and of victims that are affected by
the criminal acts. Long ago - in 1968 Lord Hartley Shawcross (for
many years Great Britain's Attorney-General and a Prosecutor at
the Nuremberg Trials) gave evidence to a Commission of Inquiry
set up in Quebec, Canada, to study the administration of law. In
his autobiography this is what he says:

"During evidence that extended over two days I told
the Commission that I favoured the French procedure of juge

11. Life Sentence - The Memoirs of Hartley Shawcross: first published in 1995.






