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PREFACE

Section 12(h) of the Protection of Human Rights Act, 1993
gives mandate to the National Human Rights Commission (NFHRC)
to “spread human rights literacy among various sections of society
and promote awareness of the safeguards available for the
protection of these rights through publications, the media, seminars
and other available means”. In pursuance of this statutory
responsibility, the Commission has been undertaking activities to
spread human rights literacy. Publication of a Journal on Human
Rights is one such endeavour.

On 10 December 2002, the inaugural issue of the
Commission’s Journal was released by the President of India. It
was distributed amongst senjor civil servants, NGOs, academics
and others and was well received.

Continuing with this tradition, the second issue of the Journal
seeks to present the contribution of a large number of experts on a
wide range of issues concerning human rights such as right to
development, rights of Women and Children, Human Rights and
Criminal Justice System and rights of those affected by HIV/AIDS.

In addition to articles on key human rights issues, some
recommendations and opinions of the Commission besides action
taken by it on certain important human rights issues have also been
included in the Journal.

I hope the Journal for the year 2003 would help in spreading
awareness about Human Rights issues and also stimulate thinking

and action on the subject. S
¢ &k s

November 21, 2003 (A.S. Anand)






Journal of the NHRC, Volume 2, 2003, 1-10

Human Right to Development

Arjun Sengupta
E uman rights have been recognized as standards of
h R achievement and norms of behaviour of all members of a
E society, in particular of those in authority like the

governments or other agencies who have the power to influence
the behaviour of others. They form the foundations of a society
and they are inviolable, as the society would disintegrate if they
were violated. These rights are claimed by the people as their
entitlement to certain objects or privileges or interests they value ~
what they want to have and to be - to protect and promote their
dignity as human beings. The society is formed to ensure through
its laws, constitution and institutions that every one enjoys these
rights. The states, according to this perspective, derived their
authority over the society from their responsibility to safeguard
these rights.

Traditionally, the rights language had the power to mobilize
public action to compel the social authorities, whether they were
the kings or the sovereign rulers or the nation states, to protect
these rights, at least not to violate them if not to promote them.
Initially, whether it was for the magna carta, or the American War of
Independence or the French Revolution, these rights were
formulated essentially as negative rights which the authorities were
charged to abstain from interfering with or preventing from the
enjoyment of these rights. These were all presented in the form of
freedoms which were considered basic to human dignity and which
were threatened by the possible actions of the authorities. Indeed,
the American Declaration of Independence was categorical about
the rights of the people to rebel against and overthrow the state, if
it failed to ensure the enjoyment of these freedoms.

After the second world war when attempts were made to
rebuild the international system, so that the experience of the
holocaust is not repeated, these rights were presented as civil and
political rights that the nation states were obliged to protect and all
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other actors in the international society, the states, international
agencies as well as non-state actors, were also obliged to protect
these rights. But at the same time the international community
started talking about a system of positive rights, essentially in the
form of economic, social and cultural rights with respect to which
the nation states and other actors of the international community
had the obligation of not only protecting them, but also of
promoting and fulfilling them. These were positive rights requiring
positive actions, involving use of resources and changing
institutions and taking measures of realizing these rights in a step
by step, progressive manner, The Universal Declaration of Human
Rights which was adopted by the United Nations in 1948 included
both the civil and political rights as well as economic, social and
cultural rights and they formed the basic norms for all the nation
states, as the foundation of the civilized international society that
the world community was trying to reconstruct. The economic,
social and cultural rights were regarded as fundamental as the civil
and political rights.'

Soon, it was realized that the distinction between civil and
political rights and economic, social and cultural rights was an
extremely artificial one. Protecting the rights directly from violation
might not require use of any resources as it involved what the states
were not supposed to do or interfere. But if that protection had to
be sustainable, adequate steps needed to be taken to build up
mechanisms to safeguard these rights, to promote them and to
prevent them from being violated by other non-state actors. These
required positive actions that absorbed resources and also changing
the institutions. So, even the civil and political rights were to become
a combination of negative and positive rights. The economic, social
and cultural rights would also be seen as integrally dependent on
many of the negative civil and political rights such as the right to
life, freedom of movement, of information, of association and basic
liberties. Human rights came to be recognized as totally
interdependent, as the level of realization of one right depended
on the levels of realization of other rights.?

1. Paul Gorden Lauren : The Evolution of International Human Rights, University of
Pennsylvania, 1998 pp. 205-280

2. See Sengupta, Arjun : Development and Change, Volume 31, Number 3, June 2000,
Institute of Social Studies, Blackwell Publishers, The Hague.



Arjun Sengupta / 3

Besides interdependence, another major characteristic of
human rights is their integrity, which follows from the premise that
human rights are entailed by the concept of human dignity. Their
fulfillment preserves human dignity and their violation destroys
it. That human dignity is by its nature indivisible - one cannot lose
it at one place and compensate that by increasing it at another. From
this follows the integrity of human rights, a violation of one human
right cannot be overcome by enhancement of another. If one is not
free from hunger or one’s right to education and health are violated,
they cannot be compensated by an expansion of the rights to free
speech or the freedom of association. Similarly, one can be well-fed
and physically healthy but the right to food or the right to health,
which relate to the dignity with which one can access food and
health services, cannot be fulfilled if one is denied the rights to
basic liberties and freedoms.’

The importance of these characteristics of human rights,
related to interdependence and integrity, has not been always fully
appreciated. People have gone around with the task of fulfilling
individual rights, whether they are civil and political rights like
free speech, free association or freedom from torture or they are
economic and social rights to food, health, education or shelter,
without bothering so much about the consideration that the
fulfillment of anyone of these rights depended on the fulfillment
of the other nghts and that the violation of any one of them, violates
all of them. This was also the reason why artificial distinctions were
made between the first generation rights (civil and political rights)
and the second generation rights (economic, social and cultural
rights) that became a simple but misleading way of differentiating
between the political stand of the first world and of the second and
third world countries. Because of the cold war politics, the first
world industrial countries appeared to defend the civil and political
rights while the second world, pro-socialist and the third world
developing countries seemed to be primarily concerned with
economic, social and cultural rights. This political difference was
projected to the conceptual plane, contradicting the principles of
interdependence and integrity of human rights.*

3. The Fourth and Fifth Report of the Independent Expert on the Right to Development,
in “The Right to Development” Franciscans International, 2002, Geneva.

4. Karl Vasak : “For the Third Generation of Human Rights : The Rights of Solidarity,”
Inaugural Lecture to the Tenth Study Session of the International Institute of Human
Rights, 2-27 july 1979.
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The right to development, in the United Nations discourse,
also came to be identified mainly with the third world developing
countries, who wanted to carve a niche for themselves in the cold
war politics, asking for a right that would give them a status equal
to others, in international relations. The concept of the right to
development, however, was much broader and would apply to any
society where there were sections of people lacking in development,
either absolutely or relatively to other sections of the society. The
1986 Declaration on the Right to Development, which was adopted
by the United Nations, with an overwhelming majority, defined
development as a’composite right, as a process of development
where all the human rights, civil, political, economic, social and
cultural rights (as well as other rights such as those of children and
- women which came to be recognized later) are realized. The notion
of a composite right explicitly recognizes the interdependence of
all the rights and their integrity in the sense that if any one of these
rights is violated, it cannot be sustained that any other right may
be enhanced.

A distinction was clearly made between rights and the supply
of any particular object of value. Rights would depend not only on
the availability of corresponding goods and services but also the
nature of access to them in a manner that is consistent with human
rights standards. Development was described as a comprehensive
economic, social and political process where all the rights can be
and are realized over time, when the level of realization of any one
right at a particular point of time, depended upon the levels of
realization of all other rights at that time as well as the realization
of that right over the successive periods. The availability and access
of these rights are to be secured, consistent with human rights
standards. The different instruments of human rights laws and the
associated jurisprudence, have spelt out those standards in terms
of principles of equity, non-discrimination, transparency,
accountability and participation of the beneficiaries in the decision
making and in the implementation of the measures for realizing
these rights. These standards set the nature of the access to the
objects of value, supplementing their availability in order to be
reckoned as human right. Development then becomes a process
and as well as the outcomes of the process, both claimed as human
rights, as entitlements of the people of a country fulfilling which
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will be the highest priority of all state actions, and supporting which
would be the obligation of all members of international community.’

Let me elaborate this point little further. There are two major
implications of recognizing development as a human right. First
not any kind of development can qualify as a human right. It is not
an expansion of GDP or industrialization, or export promotion or
increasing the volume of employment. It is a particular process of
realizing that development, which has to be equitable, i.e. without
increasing the inequalities and with a fair sharing of benefits of
development. There cannot be any discrimination in the sharing of
the benefits and in the activities producing the benefits between
different people, irrespective of gender or caste, religion or ethnicity.
The decision-making and the product-sharing will have to be fully
participatory where the process will have to be accountable and
transparent. These characteristics of the process would be applicable
both at the micro and at the macro level and the policies for
development will have to be adopted to fulfil these requirements.
A top-down centralized planning process will have no more role
in that development, just as an unfettered market mechanism that
increases the inequalities based on the initial distribution of wealth
and assets, can no longer be the only method of development. It
does not of course mean that there is no more role of markets or of
plan coordination of policies and actions. It only emphasizes their
instrumental role — neither the market nor the plan coordination
by the states are goals in themselves, and as instruments for realizing
development they have to be subjected to constraints of human
rights standards.

Secondly, this particular process of development becomes the
fundamental concern of all those who have the obligations to fulfil
development. Human rights imply obligations. If a right is claimed,
legitimately and justifiably by any agent in the society, then all other
agents in the society whose actions have influence on the fulfilment
of that right will have an obligation, to the maximum extent
possible, to take measures to fulfil them. This is the strength of the
human rights discourse. As we have mentioned at the very
beginning, the human rights claims “trump” over all other claims
of policies or social actions, particularly of the state authorities

5. Sengupta, Arjun: “On the Theory and Practice of the Right to Development”, Human
Rights Quarterly, Volume 24, Nurmnber 4, November 2002.
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which have the highest influence, through laws, legislation,
administration and public policies, to enable the fulfilment of the
rights.® The state authorities cannot escape from using its resources,
whether they are financial or administrative or institutional,
meeting this first priority claim rather than devote them to other
objectives of administration, defence, corporate profits or sectional
interests. The state authorities not only have to pursue the policies
to realize these rights but also must submit themselves to a system
of accountability through a legislative, judicial and administrative
process. They have tojustify in concrete terms that they are devoting
their maximum efforts to fulfil these rights and the people would
have every right to overthrow the authorities if they do not satisfy
the standards of accountability.

The state authorities have the primary responsibility of taking
every measure to realize these rights, because of their command
over the resources and activities within their area of jurisdiction.
But in the human rights discourse all other agents are also
responsible to help and cooperate with the state and the other
agencies to fulfil these rights. This allows the invoking of the
principle of international cooperation, which has been recognized
in the different covenants of the International Bill of Rights and
also by the United Nations Charter, where all members of
international community have pledged to do their best to fulfil these
rights. In other words, if a state adopts the policies that would enable
fulfillment of these rights, all members of the international
community, the nation states of the industrial countries, the
international institutions like the World Bank, the IMF, WTQO and
the multinational corporations would have the obligations to
cooperate to the maximum extent possible, with the state. This
cooperation can take the form of resource transfer, debt
rescheduling, opening up the trade barriers, dispensation on
intellectual property rights or any other way that can help the
fulfillment of these rights.

All these would follow if development can be recognized as a
human right. The fact that the 1986 Declaration on the Right to
Development was adopted by the United Nations and that a full

6. Ronald Dworkin : “Rights as Trumps” in Theories of Rights, ed.: Jeremy Waldron,
Oxiord, 1995.
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consensus of all nations was created in 1993 at Vienna in favour of
regarding this as a human right, goes a long way to this recognition
in terms of human rights law. It does not have the status of a treaty
as the conventions on civil and political and economic, social and
cultural rights have. But since the right to development is a
composite of all those rights, recognized by treaty, it will have all
their force of implementation, as if it were a treaty right itself. In
terms of positive law, therefore, the right to development can be
said to have a full recognition as a human right. But that recognition
is not enough to ensure its implementation. It will be necessary to
incorporate these obligations in domestic laws and in the legal
procedures of international institutions. That would require
movements and campaigns to persuade all members of society to
accept the legitimacy of this right to development.

There will be several issues of controversy related to this
concept of a human right to development, which I like to touch
upon now. First, a claim to be recognized as a human right must
satisfy two tests. The legitimacy test and the coherence test.” The
legitimacy test is related to establishing the claim as derivative of
some basic moral principles which are universally acceptable. The
notion of preserving human dignity has been used as the basis of
human rights that lends a moral authority to such claims which
supersede all other competing demands of the Sates” and other
agencies’ command over physical, administrative and financial
resources. Can development be given the same status? The
contribution of Amartya Sen in this regard has been seminal.
Development discourse that was carried out earlier in terms of
expanding gross domestic product or the supply of some basic need
of commodities and services has been changed into a process
identified with expansion of freedom - freedoms of people to do
or to be what the people value, in order to fulfil their potential of
full human beings. All the ingredients of development process are
formulated as expansion of freedom and development is claimed
as a right when those freedoms are claimed as rights. This moral
legitimacy, together with the procedural legitimacy of getting this
right recognized through the United Nations processes, should be
sufficient to establish that development as a human right qualifies
in the legitimacy test.

7. Amartya Sen : Dé%reioi:tinent as I—‘reedon‘;, i:vAp“. 226-232, Oxford, India.
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The coherence test implies a matching of the right with the
obligations or specifying the agents who would have the obligations
of taking the necessary measures that would fulfil that right. Once
the agents with obligations and the duties or measures that they
should adopt can be specified, it should be possible to subject them
to a system of accountability, which is essentially required for any
legal right. One should be able to say who should do what, and
establish a mechanism to take remedial action if the duty holders
do not perform the duty. It is not necessary that this accountability
should be tested only in a court of law. There are administrative, __¢
legislative and international treaty bodies mechanism including
those of the Human Rights Commissions which could monitor this
accountability and enforce the remedies. But in order to identify
the duty holder and the exact duties, it should be necessary to
establish the feasibility of this right. If the rights cannot be realized
or are not feasible even with appropriate institutional changes, legal
processes and public policies, then there can be no duty which can
be specified to deliver the rights.

It is important to appreciate the implications of this notion of
feasibility. It does not mean that the rights should be immediately
realizable or that it should be entirely subjected to the existing
institutions and arrangements. Indeed the conditions of feasibility
would often imply changing the institutions and social
arrangements so that at least in principle, it can be demonstrated
that if those changes take place then there would exist specific
duties, to be carried out by the duty holders, which would fulfil
these rights. Indeed, without such demonstration of feasibility, the
rights remain “manifesto” rights or “background” rights.
Establishing the feasibility would contribute to their becoming
“valid rights” or “concrete rights”.® Sen has invoked a concept of
meta rights in that context, which says that if such rights are not
realizable within a time frame or in a particular institutional set-up
but if there exists a set of policies which would have a high
likelihood of realizing these rights, within a reasonable period, then

8. These issues have been elaborated in Sengupta, Atjun, “On the Theory and Practice
of the Right to Development”, ibid. Also Sen: Martin E. Winston (ed.} The Philosophy
of Human Rights, Belmont, 1989,
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these policies can be regarded as rights, as valid objects of claims,
with concomitant obligations and accountability.’

The right to development is obviously something which
cannot be realized immediately. As a composite of all rights to food,
health, education, employment, standards of living as well as
freedom of speech, association and movement etc. it has to be
realized progressively in a phased manner, and the most important
constraint on that process would be the availability of resources -
financial, material and international resources. So, a necessary
condition, for making these rights realizable, would be economic
growth, which expands gross domestic product, changes the
institutions and technology and allows the resource constraints on
the realization of these rights to be relaxed. It is in this sense,
economic growth is essential for a sustainable realization of the
right to development. This treatment of economic growth in the
right to development has often been misunderstood. Economic
growth has not been demanded as a human right but as a necessary
instrument for realizing the human right to development. Economic
growth is not sufficient for realizing that right, but it is necessary at
least over a period. It is possible to realize some of the rights even
without economic growth, if there is sufficient slack in the use of
resources due to inefficiency and misallocation. But if all the rights
have to be realized together, then at some time or other they will
hit the resource constraint if the resources do not expand. As we
have indicated earlier that realization of rights require both increase
in the availability in the goods and services, corresponding to the
rights as also the access to those goods and services. This is true of
all rights, whether civil, political, economic, social and cultural
rights. So, if resources do not expand, then continuous improvement
of some rights making increasing demand of resources would lead
to a short-fall of resources, for fulfilling some other rights which
would then be violated. Since no right can be violated in the
realization of the composite right to the development, the result
would be that the right to development itself would be violated.

The economic growth which is considered as essential should
also meet the standards of human rights. It should be equitable,

9. Sen, Amartya : “The Right not to be Hungry” in Alston and Tomasevski (ed.), The
Right to Food, SIM, Netherlands.
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patticipatory, accountable and transparent. Because if it were not
so and a process of economic growth increased inequities or violated
the principle of participation, a fulfillment of individual right
according to the standards of human rights would not be possible.
So, the economic growth that is admissible in the rights discourse
should be achieved with equity and social justice.

If these arguments are accepted, it should be clear that the
right to development would require the state authorities to adopt
a development policy carried out with equity, participation and
accountability at both the micro and macro level that is designed
in coordination with the policies of sectoral development related
to different rights, but in the context of over all development and
economic growth. That would have to be sustainable and carried
out in response to the existing financial, technological and
institutional constraints. One of the most important requirements
of that kind of sustainable growth would be macro economic
stability, with fiscal and monetary discipline. Human rights
community must be prepared to accept the imperatives of that
concern. However, it also brings out the importance of harmonizing
that process of growth with sectoral policies specifically aimed at
realizing different rights. Mere economic growth is not enough and
is definitely not consistent with the claims of development as human
right. Economic growth that ignores or violates the principles of
human rights in different areas is not admissible in the discourse
of human rights to development.
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International Human Rights Law
in Domestic Courts:

Violence Against Women and
Administration of Justice*

Sujata Manochar

ith the globalization of human rights, it has become
important for the judicial systems around the world, to
examine the possibility of and the need for application,
in their domestic jurisdiction, of human rights law. The two key
questions are - Can judges apply international human rights treaty
law and non-treaty instruments or their principles, in the
adjudication of domestic litigation? If so, to what extent and in what
manner which is jurisprudentially acceptable? [ propose to examine
how judges have answered these questions while dealing with
violence against women and while applying equality norms in the
administration of justice.

Violence Against Women ~ Gender-specific human rights

The emerging realization in the last decade that women’s
rights are human rights, has dramatically changed the interpretation
of human rights since the writing of the Universal Declaration of
Human Rights in 1948. Women’s Rights movement has gone
through two phases at the international level. The first phase was
of equality as non-discrimination. This culminated in the
Convention on the Elimination of All Forms of Discrimination
Against Women, 1979 (CEDAW). The second phase which began
in the 1980s highlighted issues relating to violence against women
and women’s rights as human rights, culminating in the Vienna

*Based on a presentation made at the Judicial Colloguium tor African Judges held by United
Nations, Lepartment for Advancement of Women at Arusha, September 9 to 11, 2003.






